‘age 404 


—<<—< 


INDED 


ency 


pecialty 


rneys— 


THE 














ats | 


LEB 
—_ 





Rew FJersep Law Journal 


Seventy-Seven 


Years 


of Publication 











VOL. LXXVITII—NO. 48 


NEWARK, N. J., THURSDAY, DECEMBER 1, 1955 


(os satantaanns 





— 
78 N. J. L. J. Index Page 405 


Copy: Twenty Cents 








Digests of Recent Opinions 





MUNICIPAL LAW — A munici- 
pality is under a duty to ex- 
ercise due care in making im- 
provements to guard against 
foreseen or reasonably fore- 
seeable injury to lands of 
another and is liable for dam- 
age cause by failure to exer- 
cise such care though the 
improvement was made under 
statutory authority. 

—If a municipality 
should have known that an 
improvement it undertook 
would cause damage to plain- 
tiff’s property and took no 
steps reasonably calculated to 
avoid that result, its action 
would constitute active wrong- 
doing for which damages are 
recoverable. 


knew or 


Digested from an opinion by 
Brennan, J., rendered Nov. 21, 
1955. Supreme Court. Kidde v. 


Bloomfield et al. For 
Jerome C. Eisenberg 
& Spicer, attys. Ralph 


appellant 
(Eisenberg 
Neibart 


and Mr. Eisenberg on the brief) 
F the Town of Bloomfield 


Thomas J. Markey (Robert A 
Kessler and Mr. Markey on the 
orief). For the Town of Glen 
Ridge—Burtis S. Horner 

Plaintiff sued for damage to 


property resulting from ero- 
ion of the bed of a stream run- 
i through plaintiff’s pro- 
perty. It alleged the erosion 
aused by increased velocity of 





oO 


Was | 


stream over plaintiff’s lands | 








resulting from the walling and 
paving of the stream and bed 
oy defendant Glen Ridge above 
plaintiff’s lands and by defend- 

Bloomfield below plaintiff’s 
ands. Plaintiff contends the 


licipalities were negligent in 
continuing the and 
paving through plaintiff’s lands 
Defendants contended the 
did not result from 
mprovements but from the acts 
plaintiff in removing a dam 
ch had been on plaintiff’s 
of the stream and from 











their 






























ero- 


ther changes made by plaintiff | 
the walls and bed of the 
am on plaintiff’s lands. De- 
endants also conter that 
they made their improve- 

m pursuant to statute and 
the approval of the State 
Water Policy Commission, they 
immune from for 

ries incidentally a from 
work. The trial cou yund 


qdants were 


Uallt 


although defen 





negligent in making tl im- 
vements, plaintiff’s action 
contributed to the erosion. It 
quently entered judgment 

ior defendants. 
Held: The cases relied on by 
defendants as givin: : 





ity are not appli 











cited it was held 
fendant was not ble for a 
D r’’ exercise of a 

nor for damage to 

rties allegedly us 





ting surface drainage 












tural water course 
here is that 
imp perly exercised tl 
u power by failing to con- 
hue the improvements through 
tiff’s land. 
> proper test is whether de- 
its used due are n 
ing their improvement 


they did when responsible 
of the Borough 
should have known 
ble might result for plain- 
if steps, reasonable for the 
se, were not taken to avoid 
trouble. If the municipal- 
new or should have known 
at the time, that their improve- 
ments would so increase the 
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Knew 


that 


i1S 
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ay 
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lands as to cause a material 
frosion of the stream bed 


ity of flow through plain- | 
| gent 
to! 


plaintiff’s damage, and took no 
steps reasonably calculated to 
avoid that result, their actions 
constituted active ,wrongdoing 
for which an action lies. 
Reviewing the procfs the court 
finds that defendants did ex- 
ercise reasonable care to avoid 
trouble for plaintiff from the 
making of the improvements, 
that if the improvement in fact 
accelerated the velocity of flow 


over plaintiff’s lands, which is 
doubtful, reasonable care was 
exercised, and that from the 


proofs there would have been no 
material erosion but for plain- 
tiff’s action. The judgment for 
defendants is accordingly af- 
firmed. 


Fed. Govt. May Be Sued 
For Failure of Lighthouse 


Beacon 
The United States Supreme 
Court has ruled 5-4 that the 
Federal Government may be 


sued for failure of a lighthouse 
beacon. 

The case was brought by the 
Indian Towing Company, owner 
of a tug which went aground 
in the Gulf of Mexico. 

The towing company said the 
grounding was due solely to the 
failure of a Government-opera- 
ted lighthouse 
Island. It argued that negligence 
of the Coast Guard in inspecting 
the light was responsible for 
the blackout. 

The Government contended it 
cannot be sued for inadequate 
performance of a governmental 
activity such as operating 
lighthouse. 

Four Justices Dissent 

Justice Felix Frankfurter de- 
livered the majority opinion. 
Justices Stanley F. Reed, Harold 
H. Burton, Tom C. Clark and 
Sherman Minton dissented. 

“The Coast Guard need not 


undertake the lighthouse serv- 
ice,” Frankfurter said. “But 
once it exercised its discretion 


to operate a light on Chandeleur 
Island and engendered reliance 
on the guidance afforded by the 
light, it was obligated to use due 
care to make certain that the 
light was kept in good working 

order .. i 
Reed, speaking the dis- 
senters, argued that the decision 
too broad and might pave 
way for numerous similar 
against the Government. 
“The over-all impression from 
the majority opinion is that it 
makes the Governme liable 
under the act for negligence in 
the conduct of any governmental 
activity on the ‘operational 
level.” It seems broad enough 
to cover all so-called ‘uniquely 
governmental activities.’ Logic- 
ally, it may cover negligence in 
fire fighting .. . perhaps liability 
arises even for injuries from 
i e pursuing crimin- 


for 


was 
a 
tne 


suits 
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Integration Plea Denied 


The application of the Bar 
Association of Tennessee to the 
State Supreme Court for a rule 
to integrate that State’s bar, 
was denied by the court. The 
court’s denial of the application 
was based on the grounds that 
(1) a referendum failed to show 
sufficient lawyer support for 
integration and (2) the state 
legislature had declared its op- 
position in a bill providing that 
the right to practice law in 
Tennessee should not be contin- 
upon membership in any 
association or organization. 








on Chandeleur | 
| ligious and racial groups, in the 


a | 


| ism. 


Sees Freedom A Complex 
Fitting of Conflictions 


Madison, Wis. (ACCN)—Free- 
dom is 
Prof. Arthur E. Sutherland of 
Harvard University said at the 
University of Wisconsin. 

In adjusting conflicts between 
men and groups in our complex 
modern society, Sutherland said, 
judges often are called upon to 
decide the issue on the basis of 
what they think is more desir- 
able. Consequently, he explained, 
the judges make a preferential 
selection, since legislative policy 


cannot cover all possible con- 
tingencies 
Suther spoke on “Free- 








yn and Subtraction” 
nd of three addresses 


dom—Ad 
in the se 


-—O 


which he is delivering at the 
University of Wisconsin as the 
Oliver Rundell lecturer. Honor- 
ing the meritus dean of the 
U-W law school, the lectures are 


presented biennially under a gift 


| 
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“a complicated business,” | 


| 


| 














from law school alumni. 

In considering the conflicts 
between the wishes of the few 
and the many, Sutherland said 
a man’s neighbors singly and in 
groups sometimes aid him to do 
what he wants, and at other 
times frustrate his wishes. In 
addition cal government some- 
times prevents his freedom of 
action, allowing a freedom to 
others, and vice versa. 


He referred specifically to 
conflicts of interest within re- 
use of land, and in political ac- 
tion. 

Gideon Case Cited 
who has had long 

a practicing at- 
fficer and univer- 
sity professor, mentioned a case 
in New Jersey where two par- 
ents prevented the Gideons from 


Sutherland, 
experience 
torney, army 








distributing Bibles to children 
through the schools. 

The New Jersey Supreme Court | 
upheld a r ig against the} 


the U. S. Supreme 
to review it. As a 


the Gideons un- 


Gideons, and 
Court refused 
result, he said 
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The Income Tax Problems of Estates 





By Milton H. Stern* 

Prior to the passage of the 
1954 Code the scheme of taxa- 
tion of estates was muddled 
and complex. The general princ- 
iple was simple enough’ all of 
the taxable income received was 
reportable either by the estate 
or the beneficiaries.” But there 
were many inconsistencies in 
the application of this principle. 
For example, a_ beneficiary 
might have to report as in¢ome 


an amount in excess of! the 
estate’s net income;* or an 
estate might distribute more 
than its net income and still 


be required to bear the tax on 
certain types of income.‘ These 
aberrations were occasioned by 
the distinction between estate 
income under the controlling 
local law and under the Code. 

More exasperating to tax prac- 
titioners were the infamous 65 
day rules.” The task of wading 
through the virtually incompre- 
hensible language of these pro- 
visions was arduous. 








Seek $149,284 More For 
Law Center 


The Law Center Development 
Committee of Rutgers Univers- 


ity has been working with 
architects planning the Law 
Center to be built on the pre- 
sent site of the Rutgers Law 


School in Newark. An additional 
parcel of land has been pur- 
chased at a cost of $75,000 to 
make a suitable setting for the 
new structure facing Washing- 
ton Park. 

It appears that an additional 
sum of $149,284 will be needed 
to erect a most desirable build- 
ing with really adequate facili- 
ties. The Committee states this 
is due to the increase in con- 
struction costs over the past 
few months. However, it is felt 
that it is better to seek this 
additional sum and erect a first 
class building rather than adapt 


tidal 





|the building to the funds on 

















doubtedly felt their freedom had | hand and settle for second best 
been impaired | An all out effort is b 
“I do not intend here to;}made to secure new or addi- 
criticize decision,” he said.| tional gifts to the fund to raise 
“I point out that a man’s free-| this additional sum. 
dom is mposite aided by ——————— 
public benefits, impaired by| Will Decide Extent Of 
withholding these benefits; and| | aw Authorizing Security 
that withholding from one man a i 
often means added benefit to Dismissals 
another. One seeks in each case | Tie. Uilted Gates Be 
a policy justifying this differ-| 44 is anlee ae 
ence. ee. 
With the same general idea whether the peagipbsessee te 
Res v st; ae oo a 12n to | > security 
he discusse onitiets. DOtWEE | «un. iche that have no access ti 
the few and the many involved | aotense plier iaay a 
in racial picketing in California, | ‘The mais yore 
a New York law requiring a ieee M Cele 
postal cle issociation to ad- york food aaa pe 
mit Neg membership, and Cole wis oo ade Ak 
a District of Columbia law au- stake pears rer “Der 
thorizing taking of private Health. Mdunatine iat 
property and its re-sale to pri- in 1953 Cae ae eee : 
vate rests for development The United Gtaten Canrt dl 
in accordance with an over-all Appeals in a 9 to 1 decision last 
an Te July dismissed Cole's ) re- 
Judge’s Position gain his job. It held th si- 
Judges i, have a “deli-| dent Eisenhower did not i 
cate duty,” because they must] his authority in issuing a 1953 
still make the decisions, no mat-j| executive order that blanketed 
ter how much talk there is about! all Government agencies under 
a government of laws and not of| the security program. 
men. He that “a failure to| Disputes Power 





favor of Peter is| 






intervene in 
generally < 


dvs 
1 








vantage to Paul.’’| Court, 


Su 


In his appeal to the 
Cole argued 





Prof. Sutherland’s third and | Government has the power to 
final addr in the series will] fire security risks only they 
be an examination of the cri-}| hold policy-making positions or 


teria by which one arrives at 
the conclusion that one govern- 
mental action is more just than 
another. The first lecture, pre- 
viously reported in these col- 
umns, was a review of changes 
in emphasis of legal individual- 





have access to secrets. 

He said 4 1950 law authorized 
security dismissals ‘where 
cessary or advisable in the in- 
terests of National security”. 
Cole contended that this could 
not apply to him or others in 
nonsensitive positions. 


neé= 


In the new law Congress has 
attempted to end these diffi- 
culties. The estate has been 
treated as a conduit through 
which income earned during 
the period of administration 
flows to beneficiaries, except 
the income which the estate 
accumulates.® Income so passing 
to the beneficiaries maintains 
the same character in the hands 
of the beneficiaries as it had 
in the hands of the estate.’ 

Happily, with one minor ex- 
ception,” the 65 day rules have 
been put to death. 

The new approach to the tax- 
ation of estates is not perfect. 
Many problems are still un- 
solved, and undoubtedly, techni- 
cal problems will crop up. But 
on the whole, the 1954 Code has 
brought about considerable im- 
provement. 

RULES FOR APPORTIONMENT 
OF INCOME 


An estate is a separate tax- 


payer. It computes its taxable 
income in a manner comparable 
to that employed by an indi- 
vidual, with three major differ- 
ences: 

(1) The estate can take an 


unlimited deduction for amounts 
paid or permanently set aside 
for a charitable purpose.” 

(2) It receives an additional 
deduction for income which is 
required to be distributed, or 
which is properly paid or 
credited, to beneficiaries during 
the taxable year. 

(3) Certain credits and deduc- 
tions are divided between the 
estate and the beneficiaries on 
the basis of the income allocable 
to each. 

The phrase “required to be 
distributed currently” was not 
used the 1939 Code. The old 
law read, “which is to be dis- 
ibuted currently.’”"> No sub- 
stantive change appears to have 
been intended by the addition 
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ne 


ms 


of the word, “required.” In 
most instances” income will 


be 











be “required to distributed’ 
though all of the i 





3 
’ 
- ty 
1 s 4 
oF = 
Sr - 1 2e 
¢ = von ah 
4. Smit ate v. Comm’r . 2d) 
431 t Cir 48 Esta r A 
Bruner T O44 
15. Estat w J. ig c 639 
145 








Page Two 


NEW JERSEY LAW JOURNAL, THURSDAY, DECEMBER 1, 1955 


78 N. J. L. J. Index Page 40 














DIGESTS OF RECENT OPINIONS se 


EVIDENCE — Evidence of pre- identified the defendant, that he 
viously made consistent state- had previously been arrested, 
ments is not admissible as and that the police captain was 
corroboration of a witness. | permitted to testify he was con- 

—Arrest without more is not} yinced of defendant’s guilt. 
admissible to affect the credi- Held: Evidence bolstering a 
bility of a witness. witness’ testimony consisting of 

CRIMINAL LAW—Act of prose-| previously made consistent 
cutor in intervening to in-|statements is not admissible | 
struct police captain to answer | as corroboration. 
on cross examination by de- Arrest without more does not! 
fendant whether the captain! impeach the integrity or im-| 
had any doubts as to defend-/| pair the credibility of a witiess. | 
ant’s guilt, after the captain} But the testimony as to ar- 
hesitated, held plain and pre-|rest came into the trial as a re- 


* 1 











judicial error requiring re-j| sult of interrogation by defend- 
versal. ant’s counsel and no motion to 
—It is the duty of the prosecu-| strike any of this testimony was 
tor to consistently refrain] made. And, the Appellate Divi- 
from any conduct that is|sion correctly held the testi- 
lacking in the essentials of|mony did not of itself consti- 
fair play. tute plain error of which the 
Digested from an opinion by|court should take notice. 
Wachenfeld, J., rendered Nov- It is argued the court also 


erred in charging the jury that 
“anything either counsel or 
-ourt may say about the facts 
should not sway you one way or 
the other.” It is said the jury 
was instructed to ignore any 
discussion of the facts by coun- 
sel, thus destroying defendant’s 
right to the assistance of coun- 
sel. Considered in the full con- 
text of the charge, and in view 
of the fact that no objection was 


ember 21, 1955. Supreme Court. 
State v. Landeros. For appel- 
lant—Morton Stavis (J. Mercer 
Burrell, atty.). For the State 
Leon Gerofsky, pros. 

Defendant was convicted of 
assault with intent to commit 
rape. On appeal the Appellate 
Division affirmed with a dissent. 
Defendant thereupon appealed to 
the Supreme Court as of right. 
He alleges errors in the admis- 


sion of evidence. made, resort to the plain error 
The defense was alibi. The]rule is not justified, though the 
errors ‘asserted were in admit-]use of such language is not to 


be encouraged. 

The police captain was called 
witness by the State. On 
cross examination the following 
occurred: 

“Q. Did you have any doubts 
as to his innocence? A. I don’t 
get that.” 

“Q@. Did you have any doubts 
in your mind about this man’s 


ting evidence that the complain- 
ing witness had _ previously 





oe as a 


% 


latest rate 


PRE -OOTeT geuilt? A. Is that a question? Do 
you want me to answer it. 
“Mr. Gerofsky: Answer the 
question. 


“The Witness: He is as guilty 











as Mrs. Murphy’s pet pig. Do 
J rant to ask me why? 
Funds Insured up to $10,000 agi aga : a. 
by U. S. Govt. actenuneiaiite “Q. No. Then you are very 
T : bohendiedl il convinced about that? A. You 
ransactions may Se handled by mas asked me for my opinion and I 
FREE PARKING at Kinney Garage just answered by opinion.” 


Sensing a favorable advantage 
from the mistake committed by 
defendant, the prosecutor quickly 
intervened where he should not 
jave and directed the witness 
to answer. It was not within his 
province to regulate the pro- 
cedure or to prompt the witness 
to answer, especially when the 


Your account or inquiry invited 


MOHAWK 


SAVINGS and Loan Assn. 


40 COMMERCE ST., NEWARK 2, N. J. 
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; error 


| ted to $35,000. This was the fee 


| the complaint for lack of 


| credit 


police captain, awed by the 
unprecedented inquiry, hesi- 
tated. The prosecutor violated 
his duty to “consistently refrain 
from any conduct that is lack- 
ing in the essentials of fair 
play.” While no exception was} 
noted and no request made to 
have the jury disregard the 
remark, the prejudice created 
was so great as to constitute 
substantial and vital, re- 
quiring notice and reversal of 
the judgment under R.R. 1:5-1 
(a). 


Reversed. 

CORPORATIONS — The credit | 
for previous fees paid allowed | 
by R.S. 14:16-2 on a change | 
from par to no par stock or| 
vice versa is applicable only 
on such change and is not} 
applicable to a subsequent in- | 
crease in authorized capital. | 

GOVERNMENT — ACTIONS —} 
Suits designed to control state | 
action or to subject the state | 
to liability are within the! 
privilege of sovereign immun-| 
ity though the nominal de- | 
fendant is a state officer and | 
not the State itself. 

—The doctrine of sovereign im- 
munity does not prevent an 
action in lieu of prerogative 
writ to compel a state officer 
to perform an act required of 
him. 

DECLARATORY JUDGMENTS 
—The immunity of the state 
from suit is not altered by the 
Declaratory Judgments Act. 





| 


Digested from an opinion by 
Vanderbilt, C. J., rendered Nov. 
21, 1955. Supreme Court. Duke v. 
Patten. For appellant—Thomas 
McNulty (Milton, McNulty & 
Augelli, attys.). For respondents 

Harold Kolovsky, Dep. Atty. 
Gen. (Thomas L. Franklin, of 
Counsel). 

Plaintiff corporation, in 1942, 
had an- authorized _ capital 
of $150,000,000 in par value 
stock and had paid fees of 
$30,000 to the secretary of state 
Then on Oct. 30, 1942 plaintiff 
amended its charter to provide 
that its authorized capital should 
be 1,500,000 shares of no par 
stock in place of the previous 
1,500,000 shares of $100 par 
value stock. The fee for such 
amendment would be _ $15,000 
calculated at the rate provided 
in R.S. 14:16-2 but no fee was 
charged by the Secretary of 
State for this amendment be- 
cause the statute provided that 
in the event of a change from 
par value to no par stock the 
“Secretary of State shall allow 
the corporation credit for fees 
previously paid upon the author- 
ization of the shares so changed 
and upon any prior change be- 
fore exacting the fees herein 
prescribed On Oct. 
15, 1952 plaintiff further 
amended its charter to increase 
its then authorized 1,500,000 no 
par shares to 5,000,000 no par 
shares. The fee for such increase 
calculated at the rate of lc per 
share under R.S.14:16-2 amoun- 





|assessed by the secretary of 
;state and paid by plaintiff 
| Plaintiff now claims that since | 
it had used up only $15,000 | 
of its $30,000 credit on Oct. 30, | 
| 1942 it still had $15,000 which 
it was entitled to have applied | 


toward the fee for the 1952 in- 
crease. It seeks a refund of the 
$15,000 
Defendants to dismiss 
juris- 


diction over the subject matter, | 


moved 


for failure to state a claim, and | 
because the suit was one against | 
state to which it! 
consented. The motion | 
and plaintiff ap- | 


the sovereign 
had not 
was granted 
pealed. 
Held: The statute speaks of a 
only against a charge 
to be made on a change from 
par to no par or vice versa. 
Plaintiff would have it apply to 
increases in authorized shares, 
but there is no basis for such 
interpretation. The provision is 
designed to avoid a double pay- 


Internal Revenue Bureau To Crack Down On 
Employers Retaining Withholding Taxes 


purpose. Withholding taxes 
imposed to place employees on 
a pay-as-you-go basis and Mr 
Mayer indicated he was 
that employees would not a; 
preciate the fact that some em.- 
ployers were taking tax mone; 
from their pay envelopes / 
not paying it over to the Uniteg 
States Treasury as required 





Joseph F. J. Mayer, District 
Director of Internal Revenue for 
the Newark District which con- 
sists of the eleven northern 
counties in New Jersey, said 
today that employers are ille- 
gally retaining more than 21 
millions of dollars in taxes 
withheld from the pay envelopes 
of their employees. 


Employers should realize, Mr. law. 
Mayer said, that the money fhe Internal Revenue Co. 
withheld from the employees’ provides for the monthly 
pay envelopes represents money posit of taxes withheld f: 


held in trust for the United 
States Treasury and should un- 
der no circumstances be used 
in the business or for any other 


exceed $10 
use Of the de- 


employees if they 
per month by the 
positary receipt method. Em- 
ployers who fail to follow 
method are subject to civil pen- 
alties prescribed by Section | 
of the Internal Revenue C 
Employers are also required 








ment on shares when the cor- 
poration merely changes its type 
of stock. It was not intended 


that _the Secretary of State fije quarterly returns disclosing 
Malntaln a running account of their withholding tax liabi 
ene and Gonits on every and depositary receipts or 

» oO aQY -¢y ++ > 

change in capital structure. check for the amount of the 


The statute is clear and ex- 
plicit. The action of the Secre- 
tary of State was entirely pro- 


should accompany the return 
Employers who fail to observ: 
the above requirements of 


per. i aaah ‘ Internal Revenue Code can ex- 
O a y Y 2S ae . 

, uae JUTISC —— question, pect a visit from a Collection 
] ro aS Tt SOV 210 ~ . 

Plalntl argues tne sovereign Officer. Mr. Mayer said. as 


immunity is not applicable be- 
cause this is not a suit against 
the state but rather an action 
for a declaratory judgment as 
to its rights and the duties of 
a state officer, as opposed to 
the state itself. Plaintiff asserts 
there is no other remedy avail- 
able to it except this declaratory 
action. 

Suits designed to control state 
action or to subject the state 
to any liability are within the 
principle of sovereign immun- 
ity and a suit against a state 
officer or agency is a suit against 
the state if in fact, as here, the 
judgment obtained will operate 


intends to exert every effort 
apply the law as written 
these taxpayers who are negii- 
gent and who fail to use 
depositary receipt system. 

The collection of delinquent 
withholding taxes will be 
forced by the seizure and sale 
available assets and the re- 
commending of criminal pr« 
cution, if justified. In fact, 
Mayers stated, twelve seizures 
have already been made si 
November lst on delinquent 
employers who have failed 
remit taxes which had been 
withheld from payroll envelo} 


en- 








to control state action or subject 
it to liability. When the action 
is in essence one for the re- 
covery of money from the state, 
the state is the real party in 
interest and is entitled to in- 
voke its sovereign immunity. 
But if, under the laws and in 
fact, the State officers were re- 
quired to pay over the money, 
they cannot shield themselves 
behind the sovereign immunity 
for this doctrine does not pre- 
vent a suit in lieu of prerogative 
writ to compel a state officer to 
egally perform an act required 
of him. 

Plaintiff could have had the 
relief it here seeks by refusing 
to pay the fee exacted and bring- 
ing an action in lieu of preroga- 
tive writ to compel the Secretary 
of State to accept the amend- 
ment in 1952 with the lesser fee. 
It chose not to do so and cannot 
now seek relief in the guise of 
a declaratory judgment. The 
immunity of the state from suit 
is not altered by the Declara- 
tory Judgment Act. 

Appeal dismissed. 
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A Second Edition of the Most Popular Book 
Ever Published in This Field 


LEGAL ANATOMY AND 
SURGERY 


By BERNARD S. Matoy, M.D. 


\ complete presentation of the anatomy of the human 
body in non-technical language designed for use in Court 


and in the preparation of claims or defenses for damage 
for personal injuries or death, accident and life insurance 
claims, compensation and criminal prosecutions. 


200 ILLUSTRATIONS 


A Decided Aid in Direct and Cross Examination 
of Medical Witnesses 


ONE VOLUME .. . $20.00 


GANN LAW BOOKS 
224 MARKET STREET NEWARK 2, N.J. | 





| 











NWoas‘? 








ge 406 


n 
Cr 
red t 
closing 
ability 
he tax 
‘urn 
yDse 
of th 
un ex- 
lection 
as 
ort 


man 
ourt 
ages 


ance 











78 


N. J. L. J. Index Page 407 


NEW JERSEY LAW JOURNAL, THURSDAY, DECEMBER 1, 1955 


Page ‘rhree 

















ZONING — A municipality may 


expressly 
district. 


— 


environmental 
reasonably 


limits. 
—The making of classifications 


the courts, and a classification 
made 
stand if its validity or reason- 
ableness is fairly 
A municipality 


a use entirely if the restriction no reasonable basis, then it must | 
is reasonably designed to pre- fall. If it has reasonable basis, 
serve the character of the then it may be permitted to 
community and maintain its stand. 
property values. It is the province of the mu- 
Digested from an opinion by nicipalities and not the courts | 
Jacobs, J., rendered Nov. 21, to make classifications. So long 
1955. Supreme Court. Pierro Vv. as they are not arbitrary or 
Baxindale et als. For appel- capricious they will not be up- 
nts—Max Eisenstein. For re- set by the courts. One attacking 
spondents—James A. Major. the classification must affirma- 


In 1939 Palisades Park 
a zoning ordinance under 


DIGESTS OF RECENT OPINIONS 


rooming house’. The 
therefore held the supplemental 
ordinance invalid and_ that} 
plaintiffs were entitled to the} 
building permit. Defendants ap- 
pealed. 

Held: Plaintiffs deny the right 
of the Borough to permit board- 
ing and rooming houses in resi- 
dential zones and at the same 
time exclude motels therefrom. 
The 1939 ordinance attempted to 
exclude motels, hotels, and other 
Similar businesses from such 
zone without curbing the right 
of owners to use their property 
for boarding or rooming houses. 
If this classification or differ- 
entiation by the Borough has 


exclude motels from a resi- 
dential district though room- 
ing houses, boarding houses 
and apartment houses are 
permitted in such 


may, if its 
characteristics 
warrant, exclude 
its territerial 


A municipality 


motels from 


is for the municipality, not 


will be permitted to 


debatable. 
may exclude 





adopted 
which 


unreason- 
the clas- 


it is 
validity of 


establish 
If the 


tively 
able. 


District A was restricted to one sification is fairly debatable, the 
and two family houses and Jepgijslative judgment must be 
apartment houses. Hotels and ajlowed to prevail. 
motels were not expressly men- Hotels have, in many cases, 
tioned but “boarding and room-  peen recognized as different 
ing houses” were expressly per- from rooming and_ boarding 
mitted. A “boarding house” was houses and motels can without 
defined as any dwelling in which gifficulty be likewise differ- 
ore than six persons not re- entiated. Motels are business 
ted to the owner were lodged institutions which cater to the 
nd boarded for compensation general public; their occupants 
and a “rooming house” was de- gre transients; their time of 
fined as any dwelling where daily operation is wide; they 
furnished rooms were rented tO are obliged by and large to serve 
more than six persons, not re- the public indiscriminately, and 
ted to the owner, for compen- they possess in a substantial 
tion. degree, the attributes which 
Plaintiffs own land located have led to the exclusion of 
in District A. On May 19, 1955, businesses generally from resi- 
they applied for a permit to dential zones. On the other hand 
erect a 27 unit motel on their boarding and rooming houses 
land but the application was may select guests with care, are 
de nied. On May 25, 1954, the admittedly less public in char- 
Borough adopted a supplemental acter, are located in buildings 


hibiting motels and s 


On 


h 


use and 





ex} having the outward appearance 
of private dwellings, and have 
comparatively insignificant com- 
mercial features or incidents 
when compared to those of 
motels. The distinction or clas- 
sification made by the Borough 
ting aside the supplemental cannot be said to be wholly with- 
inance. The parties entered out reasonable basis. The lower 
) a short stipulation of facts, court’s conclusion to the con- 
ypen court. After considering trary was erroneous. 

argument and briefs of As to the supplemental ordi- 
nsel the trial court held that nance, plaintiffs argue no mu- 
motel is a rooming house” nicipality has power to exclude 
that there is no “fair and motels from all zoning districts 
sonable discrimination be- within its limits and that the 
en a motel as a rooming ordinance is therefore void on 
some other type of its face. Since the Constitution 


ing ordinance 








pro- 
* uses 
rwhere within the Borough 
May 28, 1954, n s filed 
omplaint seek aj ment 
ecting the issuance of a build- 
permit for the motel and 


















TITLE SERVICE 





Largest Title Plants in the State 


COMPLETE, COOPERATIVE 
STATEWIDE SERVICE 
* 


New JERSEY REALTY TITLE 


INSURANCE COMPANY 


NEWARK 


TRENTON @ HACKENSACK @ CAMDEN 
NEW BRUNSWICK e@ FREEHOLD 


Title Serutee Exclusively 








court | 


of 1947 and the many broad 
statutory and judicial determin- 
ations thereunder, a municipal- 
lity may exclude a designated 
|use from its 
| if the restriction is reasonably 
| designed to preserve the char- 
eres of 





long as the zoning ordinance is | 
reasonably designed “to further 
'the advancement of the com- 
{munity as a social, economic 
| and political unit, it is in the 
| general elfare and therefore 
| 


a proper exercise of the zoning 
power. 
The environmental character- 
istics of many of our beautiful 
residenti communities are 
|}such that motels therein would 
be highly incongruous and would 
seriously impair property values. 














There is no sound reason why 
such communities may not, as 
part of their comprehensive 
| zoning ynably exclude such 
| ent srprises. On the other hand 
| ere are many communities so 
{constituted and located that 
they could not properly ad- 
vance any sound reason for 
entirely excluding motels, though 
they may reasonably confine 
them to compatible districts. | 
What the situation is in the 
instant case is not established. 
The court is not prepared to 
say sucl ‘lusion is invalid on 
its face 

Reversed. 

Heher, J., Burling, J., and 
Oliphant, J., dissent on both! 
aspects and would affirm. 
WORKMEN’S COMPENSATION 

—The “unusual strain or exer- 


tion” doctrine does not extend 





a permanent par- 
resulting from a 
which oc- 


pensation for 
tial paralysis 
cerebral norrhage 
curred while he 








was at work on 
March 9, 1953 and which he 
|claims arose out of and in the 
course his employment. The 
Deputy Director denied com- 
pensation » County Court re- 
versed warded compensa- 
tion. 
The factual issue is raised by 
two conflicting medical opinions, 
lone by Dr. Lesko, concurred in 
by Dr. Policastro, the petitioner’s 







sician, that the 
rrhage was causally 
strain and effort 
|of petitioner’s work at the time, 
|and the other by Dr. Zigarelli, 
who ex ned petitioner on ap- 


treating 
erebral he 


+ 


related to the 
















pellant’s lf, that there was 
no such sal relation. The 
| Deputy rector’s decision was 
based on finding that “no 
|abnormal or unusual strain, ef- 
| fort or rtion,” was expended 
by petitior on March 9, in 








s effort and exer- 


contrast to h 
her work days. 


tion on 





| Held: Deputy Director 
| misconcei ed the applicable rule. 
| Our courts ve rejected any 





“ynusual strain 
doctrine beyond the 


extension of 
or exertion” 












heart cases. It doe 
cerebral hemorrhage cases. 

In co ensation cases, the 
icourts are faced with a wealth 
of conflicting medical opinion, 
most of it offered in good faith 





jand always with the assurance 
that each is the medically ac- 
cepted one. In the final analysis 
ithe determination of which is 
the soundest is made on the 
|particular facts of the case. To 
jaid such determinations the 
lecourts h developed a guide 
post—where the medical testi- 
mony is in conflict, greater 


ave 


territory entirely | 


the community and} 
maintain its property values. As} 


beyond heart cases. 

—Where the medical testimony 
is in conflict, greater weight 
should be accorded to the} 
testimony of the _ treating | 
physician. 

Digested from an opinion by 
Freund, J. A. D., rendered Nov. 
17, 1955. Appellate Div. Bialko v. 
Baker. For appellant—Paul B. 
Thompson (Emory, Langan & 
Lamb For respondent— 
Mortimer Wald (Joseph Teich, 
atty.). 

Petition an employee of ap- 
pellant, sought workmen’s com- 


Many State Bars 
Conducting New Social 
Security Polls 


)~ At least 16 state bar associa- 
tionS have indicated they would 
conduct new polls before the 
end of this year to obtain grass 
roots sentiment on the issue of 
social security for lawyers— 
both voluntary and compulsory. 
The polls were suggested by the 
American Bar Association as a 
guide to further action on the 
social security issue by the 
House of Delegates at the mid- 
year meeting in Chicago in 
| February. 

Some state bars decided 
against any additional polls on 
the ground earlier plebiscites 
had adequately shown sentiment 
of lawyers in their states. How- 
ever, the new _ polls—designed 
to show whether lawyers want 
compulsory social security in the 
event the voluntary plan fails 
to win Congressional approval 
are certain to provide the House 
with new data. 

Meanwhile, the American 
Dental Association has gone on 
record through its House of 
Delegates as favoring voluntary 
inclusion of dentists under the 
Social Security Act. This action 
was by a vote of 266 to 142 at 
the dental association’s conven- 
tion in San Francisco in October. 
| It was the same position taken 
by the ABA House of Delegates 
in Chicago last February. The 
dentists had heretofore opposed 
| social security coverage for 
themselves. No action was taken 
| on a compulsory coverage reso- 
| lution. 

















weight should be accorded to 
| the testimony of the treating 
physician. 

On the proofs here, the court 
|is satisfied that the County 
Court correctly found peti- 
tioner’s cerebral he mor! rhage 
was caused by the exertion re- 
quired of petitioner to Hes he 
cases of milk on the truck and 
that the causal relation betweer 


the work and the injury was 
established by the burden of 
proof. 

Affirmed. 


‘Commercial Law League 


To Hold Regional 
Meeting 


The New York Members Asso- 
ciation of the Commercial Law 
League of America will hold its 
35th Annual Regional Meeting, 
Dinner and Dance at the Hotel 
Plaza in New York on December 
4th and 5th. 

The meeting will open with a 
banquet at 7 P. M. preceded by 
a cocktail party at 4 P. M. Wil- 
liam M. Silverman, president of 
the League, will be the guest 
speaker at the Banquet. On 
Monday there will be an open 
house from 11 A. M. to 12:30 
followed by a lecture forum at 
1:30. The principal speaker at 
the forum will be John E. Mul- 
der, author, professor and lec- 
turer, who will speak on Recla- 
mation Petitions in Bankruptcy. 

Reservations should be made 
with George Bloom, 36 W. 44 St,. 
New York 36, N. Y. 


Announcements 


Jack Trombadore has opened 
offices for the general practice 
of law at 204 Washington Ave- 
nue, Manville. 

Daniel “Femhens 
his law offices from 
St., Newark, to 508 
Bayonne. 


has moved 
790 Broad 
Broadway, 








Lawyer’s 
Protective 
Insurance 


You are insured under this policy 
against claims arising from any 
negligent act, or omission 
in the performance of 
rendered to 


error, 
occurring 
professional service 
your clients. 

Write today for descriptive 
pamphlet and schedule of rates 


FRED W. ANDRES 
COMPANY 
1180 Raymond Boulevard 
Newark 2, N. J. 
Mitchell 2-2965 or MArket 4-1900 














Telephones: 
WE INVITE YOU TO USE, 


40 JOURNAL SGI!/4RE, JERSEY CITY 


ROBERTS, WALSH & COMPANY 


NEW JERSEY’S LARGEST CERTIFIED REPORTING SERVICE 
605 BROAD STREET, NEWARK - J. 
Day—MArket 2-3249; N 


OUR AIR CONDITIONED DEPOSITION SUITES: 


ght—HUnter 6-5814, ORange 3-3377 
AT NO ADDITIONAL COST, 
605 BROAD STREET, NEWARK 














Investment 


Attorneys 
problems, 


curity 


moderate tee. 


Other Offices i 








faced with investment 
for themselves and their 
clients, frequently use the Investment 
Advisory Service of National State 
Bank of Newark. 

Specific recommendations on se- 


transactions 
service are available for a single, 


ha 
states and Trusts 


Dep artment of E 


THE NATIONAL STATE BANK 


810 BROAD STREET, NEWARK I, N. J. 


. Orange, Irvington and Newark 


Assistance 


and custodian 
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A NEW RULE FOR STATUTORY CONSTRUCTION 
IN NEW JERSEY 


For almost a century there has been firmly embedded in 
the law of New Jersey the rule that the statement attached by 
the introducer to a legislative bill could not be used as an aid 
in the judicial construction of the statute as enacted. 

As late as 1952, in Hoffman v. Hock, 8 N. J. 397 
Supreme Court, as constituted following the taxing effect of 
the judicial article of the 1947 Constitution expressed its ad- 
herence to the rule. Four months later, in Board of National 
Missions v. Neeld, 9 N. J. 349 (1952) Justice Jacobs in an opinion 
joined in by Justice Brennan (both of whom became members 
of the Court after Hoffman v. Hock had been decided) concurred 
with the result reached by the majority, but expressed vigorous 
dissent from that portion of the opinion of the Court that 
declined to give consideration to the introducer’s statement 
initially attached to the statute under judicial construction. 

In Deaney v. The Linen Thread Co., Inc., et al., decided on 
November 7, 1955, the Court, again faced with the question, over- 
ruled its earlier holdings. Justice Brennan delivered the opinion 
for a majority of five. There were two dissents, one on the merits 
and the other, by the Chief Justice with Justice Heher joining, 
on the question here under discussion. 

The ancient rule embodied in the opinion of the Court 
in the Neeld case and enlarged upon.in the dissent of the Chief 
Justice in the Deaney case, rests largely upon what was considered 
to be the unreliability of such statements. A distinction, seem- 
ingly based upon a different view as to reliability, drawn 
between consideration of such statements and of legislative com- 
mittee reports, recorded legislative debates and gubernatorial veto 
messages 

The view taken in the majority opinion in the Deaney case 
rests heavily upon the concurring opinion of Justice Jacobs in 





(1952) the 


is 


to construction, including such statements, and the assigning 
to them of such weight as they might deserve upon such con- 
sideration. While it, like Justice Jacobs’ opinion in the Neeld 
case, recognized that such statements may in some instances 
be without substantial probative value in determining the leg- 
islative intent, it found the statement attached to the bill under 
placed the 


independently upon 


firmatory of the construction 
statute by the majority. 





By Harold Kamens 

DEDUCTIONS: A divorce de- 
cree required taxpayer-husband | 
to pay the principal sum of 
$14,600 in installments over a 
| period of 5 years and 7 months. 
|In the event of the wife’s death 
|or remarriage, payments were 
| to cease. Use of an _ explicit 
| principal sum in the agreement 
| was held to preclude the hus- 
|band from deducting his in- 
| stallments as periodic payments 
|of alimony. 

Held: Penalties for underesti- 
mation and nonpayment of esti- 
| mated tax were upheld. Birdwell, 
TCM 1955-220. 

CORPORATE RETURNS: Tax- 
payer filed corporate returns 
(under the 1939 Code) signed by 
the president alornie. 

Held: The returns were pro- 





|perly executed since the presi- 


| dent 











| 


| disallowed 
| operating 


| 
| 


was the only corporate 
officer. Wootan, TCM 1955-191. 

INCOME: In 1948, husband re- 
ceived a fee for legal services 
rendered from 1936 to 1945. He 
and his wife filed joint return, 
for 1948 as they did for some 
of the prior years. They com- 
puted the part of their 1948 tax 
allocable to such fee by first 
dividing the fee into two equal 
parts and allocating each half 
to the years during which the 
services were performed. 

Held: Third Circuit affirmed 
Tax Court and followed Fourth 


and Ninth Circuits in holding 
this correct. Stockly, CA-3. 
4/18/55. 


SUPPORT: Taxpayer paid $40 
per month to his former wife 
for the support of his minor 
son. It was shown that said 
son’s support was less than $70 
per month. 

Held: Taxpayer was entitled 
to the exemption since he con- 
tributed more than half of the 
support. Thomas, TCM 1955-188. 

DEDUCTIONS: Commissioner 

a portion of the 
costs of a hotel on 


| the ground that the disallowed 
: z , .,.| expenses were the cost of room 
the Neeld case, which advocated consideration of all relevant aids | nee oman = 


| partners 


board of the managing 
resident in the hotel. 
Held: Full deductions allowed 


}as the owners were required to 
| be 
| Wolfe, 


a day. 
Moran, 


24 hours 
1955-198; 


hand 
TCM 


on 


: : : ; }TCM 1955-202. 
consideration to have substantial probative value and to be con- | 


The point of departure between the two schools of thought | 


seems to be that the one would exclude any consideration 
all such statements because of the lack of reliability of some of 
them; while the other, distinguishing between legal admissibility 
and the weight to be accorded admissible aids to construction, 
would receive and consider all such statements as relevant, and 
exercise a considered judgment in each case in determining the 
weight to be accorded to them. 


of | 


| service cost 


On the whole, the rule adopted in the Deaney case appears | 


to have more to commend it and to conform more closely to 


present day concepts of admissibility of evidence, which tends to 


admit such evidence as may be relevant and to leave it to 
the jury or the court, depending upon whether it bears upon a/| 
factual or legal determination, to determine the weight to be 


given. 


Exponents of both the former and present rules recognize, | 


with different degrees of emphasis, that it is not in all cases 
that such statements have substantial probative value as 
pressions of the legislative intent. Accordingly, it is clear 
he courts should be alert and vigilant to scrutinize them care- 
fully and to be discriminating in giving effect to them. It is 
equally clear that a responsibility, heavier now than formerly, 
rests upon drafters of legislation to be as certain as possible that 


the statement fairly and frankly discloses the purposes of the | 


proposed legislation. 








Jurists To Form Panel For Juvenile Delinquency | 


Discussion At State Bar Meeting 





| Carteret Hotel. Joseph A. Raf- 
jferty of Glen Ridge, chairman 
of the Association’s committee 
on juvenile delinquency, will 
preside. 

The 


Four jurists, representing var- 
ious levels of the New Jersey 
court system, will comprise a 
panel for discussion of the 
juvenile delinquency problem at 
the annual mid-year meeting 
of the New Jersey State Bar;of the bench 
Association December 9-10 in| James S. Kline, magistrate of 
Asbury Park, it was announced Hamilton Township, Mercer 
today. |County; former Judge Thomas 

The juvenile delinquency ses-|L. Zimmerman, long-time judge 
sion, which will seek to develop | of the Bergen County Juvenile 
new ideas for combatting the|and Domestic Relations Court; 
problem, will begin at 8 P. M. 
Friday (12/9) in the Berkeley- 


participating members 
will be Judge 


PENSION PLAN: Qualification 
of an employee’s pension plan 
will not be affected by the post- 
ponement of the current year’s 
contribution to an ‘auxiliary 
fund”. The service holds that 
because benefits are not affected 
by the postponement, the fund 
will continue as qualified so 
long as the unfunded past 
at any time does 
not exceed the unfunded past 
service cost as of the date of 
the establishment of the plan. 
Rev. Rul. 55-480. 

DIVIDENDS: 
the dividend 


For purpose of 
exclusion, divi- 


|} dends on stock held by a hus- 


exX- | 
that | 


| one 


band and wife as tenants by the 
entirety or as joint tenants with 
tice William A. Wachenfeld. 
“Since court disposition of 
juvenile delinquency matters is 
of society’s most effective 
|means of meeting the problem, 
we are pleased that these dis- 
tinguished members of the bench 
| have consented to participate in 
the panel discussion,” Mr. Raf- 
iferty said. “We are hopeful that 
| some of the ideas brought forth 
during the session may prove 
valuable in society’s efforts to 
arrive at a solution.” 
| The juvenile delinquency 
| forum will be preceded at 6 P. M. 
by the annual dinner of the 
| Association’s Junior Section, at 
| which Supreme Court Justice 
| William J. Brennan will speak, 
jand by an afternoon forum on 
| Teal estate and taxation prob- 
lems. Saturday’s session will be 
highlighted by a business meet- 





Atlantic County Judge George T./ing and the annual mid-year 
'Naame, and Supreme Court Jus- | luncheon. 
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Federal Tax Notes 


|equal rights of survivorship are 


considered as having been re- 
ceived one half by each. Each 
may exclude up to $50 of such | 
dividends on a joint or separate | 
return, but one spouse may not) 
use any portion of the $50 ex- 


clusion not used by the other. 
Rev. Rul. 55-476. 
INCOME: The taxpayer, a' 


former wife of the decedent, re- 
ceived a lump sum payment 
under an agreement with the 
estate of her divorced husband. 
The service holds that the part 
which represents arrearages in 
periodic payments required by 
the decree of divorce is income 
to the wife; the balance repre- 
sents a lump-sum _ settlement 
and is not includible in her 
gross income. Rev. Rul. 55-457. 
ADMINISTRATION EX- 
PENSES: Administration ex- 
penses which are not deductible 
by the estate of the decedent, 
because they were paid or in- 
curred in respect of the share 
of the community property be- 
longing to the surviving spouse, 
may be deducted by the surviv- 
ing spouse in her individual in- 
come tax return if attributable 
to her income or to property 
held for the production of in-| 
come. Rev. Rul. 55-524. 
ALLOWANCES: Subsistence al- 
lowances received by police offi- 
cers up to $5 a day are specifi- 
cally excluded from gross in- 
come by Sec. 120 IRC. They are} 
not subject to withholding tax. 
The excess over $5 a day is tax- | 
able. However, traveling ex-!| 
penses incurred may be deduc- 
ted. Rev. Rul. 55-475. 
BUSINESS: The 1954 Code 
permits certain unincorporated 
businesses to be taxed as cor- 
porations if they so elect with- 
in 60 days after the close of 
the taxable year. The temporary 
rules, setting forth the infor- 
mation required as part of the 
election, were published in Feb- 
ruary 1955. Accordingly calen- 
dar-year taxpayers who made 
a timely election without sup- 
plying all the information are 
now given a reasonable exten- 
sion of time to conform their 
election with the published re- |! 
quirements. Rev. Rul. 55-465. 
DIVIDENDS: If the preferred 
stockholder of the building and 
loan association has only the 
rights of an ordinary depositor, 
dividends paid on the preferred 
stock are deductible. The par 
value of the stock constitutes 
a deposit for purposes of com- 
puting the reserve for bad debts 
Rev. Rul. 55-391. 


INCOME: Payments to _ re- 
deeming shareholders of an 
“open end” regulated invest- 


ment company representing their 
proportionate part of net income 
up to date of redemption, may 
be included in determining 
whether the company has dis- 
tributed to its shareholders as 
taxable dividends at least 90% 
of its net income for the taxable 
year (excluding capital gains). 
Regulated investment companies 
meeting this test are not taxed 
on distributed income. Rev. Rul. 
55-416. 

FAMILY CORPORATION: A 
proposed redemption by a cor- 
poration of part of its common 
stock held by stockholders who 
actually or constructively own 
all of the common stock of the 
corporation will constitute a 
distribution essentially equiva- 
lent to a dividend where no 
contraction of the business will 
occur. Rev. Rul. 55-515. 

FINANCE COMPANIES: A 
finance company by meeting the 
statutory requirements may be 
exempt from the personal hold- 
ing company surtaxes even 
though it operates in a state 
having no statutes pertaining to 
finance companies. Rev. Rul. 
55-417. 

CONSOLIDATED RETURN: A 
corporation which has purchased 
all the stock of another corpora- | 


, tion may file a consolidated re- 
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Preparing Medical Cases 
To Be Studied At Forum 


Preparing the medical aspects 
of personal injury actions wil] 
be studied in the N. Y. Practis- 
ing Law Institute’s second full- 
day clinic for negligence lawyers 
at New York City’s Hotel Statler, 
Saturday, December 3. Tech- 
niques of specialists in investi- 
gation and _ preparation for 
plaintiff’s and defendant’s set- 
tlement negotiations and the 
trial will be analyzed. 

Seven out of every ten per- 
sonal injury cases turn on medi- 
cal considerations rather than 
legal, Director Harold P. Selig- 
son pointed out in announcing 
today the program to be pre- 
sented by a panel of well-known 
trial lawyers. More than 700 
lawyers attended the first clinic 


on negotiating settlements in 
October. 
Through short talks and 


panel discussion, lawyers skilled 
in the field will discuss plaintiff's 
preparation of attending phy- 
sician and experts, defendant’s 
investigation of claimed in- 
juries and preparation of its 
examining physician, prepara- 
tion for cross-examination of 
medical witnesses and the effec- 
tive use of hospital records, 
medical literature and anatomi- 
cal charts. 

Associate Justice Bernard Bo- 
tein, of the New York Supreme 
Court, Appellate Division, will 
be the luncheon speaker. He 
will discuss the use of impartial 
examining physicians in  per- 
sonal injury cases. 

Program details and other in- 
formation may be obtained from 
the Practising Law Institute, 20 
Vesey St., New York City. The 
registration fee is $15.00 which 
includes luncheon at the Hotel. 


Canons of Ethics Being 
Distributed to Law 
Students 


The American Law Student 
Association, with the coopera- 
tion of Martindale-Hubbell, Inc., 
is distributing copies of the 
Canons of Professional and Ju- 
dicial Ethics to some _ 15,000 
freshman law students in A.BA 
approved law schools through- 
out the country. Many of the 
schools use the pamphlets as 
a part of freshman class orienta- 
tion. 











turn with the subsidiary even 
though the subsidiary’s stock is 
held in escrow as security for 


the purchase price. Rev. Rul 
55-458. 

LOSS CARRYBACK: For i952 
a parent corporation filed 4 
consolidated return with two 


subsidiaries claiming percentage 
depletion for one of the sub- 
sidiaries which disaffiliated in 


1953. In carrying back to 1952 4 





ing subsidiary, the 1952 loss 
must be reduced by the excess 
of percentage depletion over 

in 1952 


cost depletion allowed 
with respect to the former af- 
filiate. Rev. Rul. 55-499. 

FOREIGN TAXES: Taxes 02 
net profits paid to Costa Rica 
by a U. S. Corporation even 
though the tax is limited to 2 
maximum rate fixed by contract 
with the Costa Rica government, 
will be allowed as a foreign tas 
credit. Rev. Rul. 55-454. 

PART-TIME EMPLOYER: 
Taxpayer, an engineering pro 
fessor, performed engineeril? 
services on a part time basis fo 
a firm of consulting engineer 
The service rules that he is a2 
employee for federal employment 
tax purposes because he [te 
ceives general supervision and 
guidance from the firm, he doé 
not maintain his own office nd 
hold himszif out to the publit 
aS an engineering consultant 
and if any assistants are need 
they are hired with the conseat 
ef the firm and are paid by 
Rev. Rul. 55-466, 
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Congress Urged To Make Changes In 
Its Practice 





Expert Points Way To More 
Efficiency 


Washington, D. C. (ACCN)—| 


'Congress could carry its ever- 


|growing work load more effi- | 


(ciently and strengthen the re- 
| sponsibility and accountability 
|of party leadership by adoption 
lof only a few basic changes in 


| its present practices, Dr. George | 


|B. Galloway concludes in a com- 
| parative analysis of “Congress 


and Parliament: Their Organ- | 


‘ization and Operation of the 
U. S. and U. K.,” issued by the 
National Planning Assn. 

Based on his comparative an- 
alysis, Dr. Galloway highlights 
the following recommendations 


,|for changes in congressional | 


practices: 

Control Of Policymaking And 
Of Committees By Congress 
As A Whole 
One of the most outstanding 
differences between the two 
systems, Dr. Galloway says, is 


the contrasting role of commit- | 


tees in congress and parliament. 
There are marked advantages in 
the U. S. system of dividing leg- 
islative labor among more com- 
mittees than in parliament, and 
in providing invaluable training 
for more members of congress. 

But parliament as a whole 
has retained greated control 
over its committees and policies 
than congress, which has dele- 
gated much of its legislative and 
investigative functions to stand- 
ing committees, he says. 

Congress as a whole could re- 
cover control of its “constitu- 
tional birthright,” the report 
States, in these ways: 

“a—by determining the main 
principles of legislation in open 
debate on the floor of congress, 
leaving the elaboration of the 
legislative details to its standing 
committees; 

“b—by the adoption and en- 
forcement of a code of fair pro- 
cedures for the regulation of 
legislative investigations; and 











No. 1: Paul H. Greenberg, Paul 
B. Thompson and Robert G. Leff. 

No. 2: Eli J. Warach, Lawrence 
N. Stein, Harold A. Sherman 
and Robert R. Ross. 

No. 3: George H. Harbaugh, 
Thomas L. Franklin, Deputy 
Attorney General and Thomas 
H. Gassert. 

No. 4: Herzel H. E. Plaine, Otto 
E. Adolph, George P. Moser, 
Jerome L. Kessler and Leon 
Dreskin, former Junior Section 
Chairmen. 

No. 5: Robert Pin, Section 
Chairman and Surrogate Adrian 
M. Foley, Jr., Vice Chairman. 

No. 6: Charter Members Otto 
E. Adolph, Edward V. Ryan, 
Julius Sklar, Joseph Harrison, 
Judge Richard J. Hughes and 
Frederick C. Vonhof. 

No. 7: Richard P. Muscatello, 
Robert A. McKinley and Jehn 
A. Pindar. 

No. 8: Adrian M. Unger, Edwin 
Segal, Bertram Polow, Bernard 
Protzel, Jerome L. Kessler and 
Julius Wildstein. 


“e—by assigning the appoint- 
ment of committee chairmen to 
its chief elective officers—the 
speaker of the house and the 
majority leader of the senate, 
with power to change the chair- 
men from time to time.” 

In connection with the investi- 
gative functions of congress, 
Dr. Galloway suggests also that 
the conduct of fact-finding in- 
quiries be delegated to “mixed 
commissions (mixed in both 
government officials and private 
citizens) along the lines of the 
British Royal commission and 
the recent Hoover commissions” 
and that “charges of official cor- 
ruption, subversion, and dis- 
loyalty” be delegated “to agencies 
like the Tribunals of Inquiry in 
Great Britain and the More- 
land commissions in New York 
state.” 

Party Organization 

Party government in parlia- 
ment, in contrast to congress, 
Dr. Galloway says, “is fully de- 
veloped, tightly organized, and 
strictly disciplined. . . . If some 
are searching for ways of re- 
laxing the grip of party govern- 
ment in the house of commons, 
some in the U.S. are in quest of 
methods of strengthening party 
government in congress.” 

Dr. Galloway suggests that 
“more responsible and effective 
party organization in congress 
could be developed by tightening 
up the internal organization of 
the congressional parties in both 
houses through the merger of 
their various leadership groups, 
the holding of frequent meet- 
ings of the entire membership 
of each party in each house, the 
adoption of party standing or 
ders including provision for 
binding caucus decisions, and 
the assumption of majority par- 
ty responsibility for planning 
and guiding the legislative 
agenda, making committee as- 
signments, and selecting com- 
mittee chairmen.” 

Majority And Minority Policy 

Committees 

The cabinet controls planning 
and timing of the legislative 
program in parliament, whereas 
in the U. S. legislative proposals 
originate from scattered sources 
—in and out of congress. 

One of the functions of ma- 
jority and minority policy com- 
mittees, the author ints out, 
is to formulate the over-all leg- 
islative policy and programs of 
the two political partie: 

In practice, the senate’s 
called “policy committees” 
up in 1947, Dr 
“have performed 
useful functions, 
yet achieved 
tial They 
chiefly as stee 

Dr. Galloway 
‘the existing handica} 
ecutive leadershi} 
especially in th 
by the wide i 
function of management. 
be corrected by th I 
tion of direction in 


—uloOWay 
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Income Tax Problems of Estates 





(Continued from page 1) 





than made, there should be” 
proper notations in the estate’s 
books and records; notification 
to beneficiaries; funds suffi- 
cient to satisfy the credits; in- 
clusion of the credited amounts 
in the benficiaries’ returns: 
and approval of the credits by 
the Probate Court having juris- 
diction of the estate. 
Distributable Net Income 

To implement the _ conduit 
principle, a new concept has 
been introduced, “distributable 
net income.” The purposes of 
this new term are to establish 
a maximum amount which can 
be deducted by the estate and 
taxed to the beneficiaries, and 
to enable amuunts distributed to 
retain their original character 
as gross invome, tax-exempt in- 
come, capital gain, etc. The sta- 
tute outlines in detail the 
method of computing distribut- 
able net income.” 

(1) The starting point is the 
taxable income of the estate. 
From this is eliminated the per- 
sonal exemption and distribution 
deductions 

(2) There is then added tax- 
exempt interest less the deduc- 
tions allocable to such interest 
which are disallowed in comput- 
ing taxable income.” 

(3) Capital gains are excluded 
if they are allocated to corpus. 
and are not paid or credited to 
beneficiaries, or paid or _ set 
aside for charity. The underly- 
ing reason for excluding capital 
gains is their unavailability for 


distribution during the taxable 













vear. Thus, where the gains are 
in fact distrib d, in the year 
that iminist n ends, they 
are includ istributable net 
income so that the recipient will 
reflect them in his income. Or, 


charity, the 


if the recipient 
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| brought into the computation of 
distributable net income. Such 
gains are included without the 
30% gains deduction. 

(4) Capital losses are excluded 
from distributable net income 
except as an offset to capital 
gains. 

Major changes have been 
effected through the adoption 
of taxable income as the start- 
ing point for determining the 
beneficiaries’ tax liability. 
Charges to corpus, for instance, 
executor’s corpus commissions, 
counse] fees, or accounting costs, 
which are proper income tax 
deductions now will reduce re- 
portable income. This was not 
the case under the 1939 Code.” 
The use of taxable income as 
the base also eliminates the 
anomalous holdings under the 
old law that exempt income be- 
came taxable to the beneficiaries 
when distributed, because it 
represented income under local 
law. 

This computation of distribut- 
able net income is the spring- 
board for determining the es- 
tate’s distribution deduction 
and the beneficiaries’ taxable 
income. The manner in which 
that determination is made can 
be demonstrated best by exam- 
ining the treatnient of varying 
distributions. 

Distribution of All Current 

Income 

Where the entire distribut- 
able net income is paid over to 
a single beneficiary, the tax 
consequences are comparatively 
simple. The estate deducts, and 
the beneficiary reports. the 
total distributable net income 
less the amount of tax-exempt 
income and excluded dividends. 
The beneficiary takes the full 
allowance for depreciation™ or 
depletion; the deduction for 
emergency and grain storage 
facilities; all of the credits 
available for partially tax-ex- 
empt interest,” foreign taxes,~ 
and dividends received; and 
the 59% deduction for any long 
term capital gains included in 
distributable net income 
Distribution of Part of Current 

Income 

The problem becomes more 
complicated when only part of 
the distributable net income is 
disbursed to a single beneficiary. 
It becomes necessary first to 
apportion taxable and exempt 
income, and any included capi- 
tal gain, between the estate and 
the beneficiary. This is done by 
assuming that the amount dis- 
tributed consists of the same 
proportion of each class of in- 
come as the total of that class 
bears to the total distributable 


§ 643(a) (3). 
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net income. In computing 
these proportions, deductions, 
including the charitable deduc- 
the 


tion, are divided among 
various types of income. The 
method of doing this will be 


controlled by the regulations.” 

Once the amount and types of 
income allocable to estate and 
beneficiary are ascertained, the 
other adjustments follow auto- 
matically. Depreciation and de- 
pletion are apportioned between 
the estate and the beneficiary 
on the basis of the income 
which is allocable to each.” The 
dividends received exclusion 
and credit and the partially tax- 
exempt interest credit are ap- 
plied by the estate and the bene- 
ficiary only with respect to the 
dividends and partially tax-ex- 
empt interest which each is 
deemed to have received.“ The 
foreign tax credit and the de- 
duction for amortization of em- 
ergency or grain storage facili- 
ties are similarly divided.” 

Multiple Beneficiaries 

A further breakdown is re- 
quired where there ure distribu- 
ions to multiple beneficiaries. 
In the absence of a direction in 
the decedent’s will, each bene- 
ficiary will be considered to 
have received a pro rata por- 
tion of each item of income.” 

The following simple illustra- 
tion will show how these rules 
operate. Let us assume that the 
1954 income, deductions and 
distributions of a calendar year 
estate are as follows: 


Taxable interest $60,000 
Tax-exempt interest 20,000 
Deductions allocable to 

taxable income 15,000 
Deductions allocable to 

tax exempt interest 5,000 
Paid to A out of income 10,000 
Paid to B out of income 10,000 


The estate’s distributable net 
income for 1954 would consist | 
of its taxable income, without | 


he deductions for personal ex- | 


emption and distributions: 


Taxable interest $60,000 
Less deductions 15,000 
$45,000 


Plus net tax-exempt interest: 


Tax-exempt interest $20,000 
Less allocable 
deductions 5,000 
$15,000 
Distributable net 
income $60,000 





Since total payments to A and 
B ($20,000) are less than dis- 
tributable net income, A and B 


must report the entire amount | 


received—less the tax-exempt 
interest allocable to each. The 
ratio of net tax-exempt interest 
to total distributable net in- 
come is $15,000/$60,000, or 1%. 
Therefore, A and B will each 
exclude $2,500 and report $7,500, 
and the estate will deduct $15,000 
as amounts properly paid to 
beneficiaries. 
Testator’s Control 

The application of these dis- 
tributiun rules can be changed 
in certain respects by directions 
contained in the decedent’s will. 
The will can provide that dif- 


ferent kinds of income shall go| 
In | 
addition, the decedent can con- | 


to different beneficiaries.” 
trol the types of income which 
shall be paid over to charity.™ 
It should be noted, however, that 


unlike the situation in the case 
of trusts, the statutory division 


of the depreciation and deple- 
tion allowances between 
estate and the _ beneficiaries 
cannot be altered by the gov- 
erning instruments.” 

Distributions of Corpus or 

Accumulated Income 

The new Code seeks to es- 
tablish for estates a very simple 
method for handling the form- 
erly perplexing problem of dis- 
tributions of past years’ income. 
The 65 day rules are eliminated. 
Every distribution is considered 


§$§ 661(b) and 662(b). 
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the | 


| to be made out of the current 


year’s income to the extent of 


the estate’s distributable net 
income.‘ 
Where the amounts received 


by the beneficiaries exceed dis- 
tributable net income, each of 
them reports only a fractional 
part of what he receives. The 
fraction consists of the ratio 
which the amount paid to him 
bears to the total amount less 
income currently distributable, 
paid to all beneficiaries. The 
accumulation throwback rules 
do not apply to estates.* 

Evidently this mathematical 
process may permit the shift- 
ing of a heavier current income 
load on to a lower bracket ben- 
eficiary by adding accumulated 
income or corpus to his distri- 
bution. For example, an estate 
having distributable net income 
of $60,000 and no income re- 
auired to be distributed cur- 
rently makes the following pay- 
ments during the taxable year: 
To A out of this year’s 





income $30,000 
To A out of last year’s 
income 30,000 
To B out of this year’s 
income 30,000 
| Total $90,000 
| Since the total amount paid 
| out by the estate ($90,000) ex- 
ceeds distributable net income 
A and B are each 


| ($60,000), 
|chargeable with only a propor- 
|tionate part of the distributable 
}net income. A’s share would ap- 
| pear to be $60,000/$90,000, or 2/3 
1 of $60,000, which is $40,000. B's 
share apparently is $30,000 
$90,000, or 1/3, of $60,000 which 
is $20,000. Because of the dis- 
tribution of accumulated in- 
come to A, B reports a smaller 
;}amount of current income. 
Bequests 

A bequest of a specific sum 
|of money or property, which is 
paid or credited to a beneficiary 
in a lump sum, or in not more 


than three installments, is not 
included in measuring the de- 


ductibility to the estate, or the 
taxability to the beneficiary, of 
an estate distribution—unless 
the bequest is payable solely out 
of income.“ In apply the 3 
installment test it is the manner 
of payment, not the of 
the will, which is controllir 
Thus, care must be taken not to 
disqualify a bequest by thought- 
iessly prolonging installment 
payments. 

When Income Is Reported 

Amounts paid or credited to 
|a beneficiary are reportable in 
|the taxable year of the bene- 
| ficiary in which the fiscal year 
;of the estate ends.* This is a 
| departure from the rule under 
|the 1939 Code that the bene- 
| ficiary is taxed in the year when 
lhe receives the payment or 
credit.* 
Effective Dates of the 1954 Code 

The provisions of the 1954 
Code apply to taxable years of 
estates beginning after Decem- 
|} ber 31, 1953.°° They govern the 
|taxability of amounts paid or 
|credited to beneficiaries during 
taxable years of the _ estate 
which are covered by the new 
|law.” There is one exception to 


| these effective dates. Amounts 
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terms 
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Congress 


(Continued from page 


committees in 





ty policy 
houses. 
“These majority and min 
policy committees should 
composed of the chairmen 
ranking minority member 
spectively, of the standing 
mittees who would be choss 
turn, by the speaker and 


ority leader of the house an 


the majority leader and mir 
leader of the senate.” 


Under general directions of tha 
Galloway 
suggests that the majority policy 


majority caucus, Dr. 
committee of each house of 
gress “could undertake the 
ward planning of the legis] 
program by allocating the 
of the session among the va 


classes of business accordin 
their importance to the nat 


and the party. This woulc 
volve the preparation of a 


sional timetable and a sche 


of priorities.” 
Parliament, Dr. Gallo 
notes, offers a number of le 


in the way it has made adv 


plans for the legislative 
gram, 
timetables, d spaced mea 


over the session. 


an 
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paid or credited within the firs 
65 days after the beginning 


the first taxable year of 
estate which falls under 


1954 Code revert back to 
prior year, and are taxed unde 


the 1939 Code.” 


TAX-SAVING OPPORTUNIT 


Extended Period of 
Administration 
The 1954 Code furnishe 


help in resolving the basic q ie: 


tion of when the administr 
of an estate is concluded. 
broad rule continued unde 
new law is this: The peri 
administration is 
which the fiduciary act 
needs to perform the ord 
duties relating 
tion, 
assets and the payment of c 
legacies and bequests.” 
Prolonging the administ1 
of the estate often prc 
tax-savings. The estate 
separate taxpayer with r¢ 
to any undistributed in 
Having been taxed in the } 
of the estate, such inco1 
tax-free when it is subsequ 
received by the _ benefici 
This greatly benefits a 
ficiary whose other 
already taxed in high bra 


Moreover, the effective tax rat 


can be controlled by car 
fixing 
which the estate should 
bute or retain each year. 
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Problems of Estates 


(Continued from page 7) 





asset in the hands of the estate, 
and the process of orderly 
liquidation was not the equiva- 
lent of making sales in the 
ordinary course of business. 

Allocations Provided By Will 

The decedent may in his will 
provide for the allocation of 
types of income going to charity 

r to beneficiaries.” If this 
privilege is taken advantage of, 
it may produce very favorable 
results. 

For instance, absent a direc- 
tion, if half of the net income 
of an estate consists of taxable 
income, and the balance, of tax- 
exempt interest, only half of 
the amount going to charity will 
be deductible.” A provision ir 
the decedent’s will prohibiting 
the distribution of tax-exempt 
interest to charity, if other 
income is available, evidently 
would permit a full deduction. 

Similarly, the testator can 
direct that all tax-exempt in- 
terest shall go to beneficiary A 
who is expected to be in high 
brackets. The same _ direction 
could be made with respect to 
dividends, capital gains, 

A may get a further advant- 
age if the estate holds 
subject to depreciation or deple- 


etc. 


assets 





tion allowances. These deduc- 
tions are divided between the 
estate and its beneficiaries on 
the basis of the income of the 
estate allocable to each.” if the 
term “income” means income 
under the will, rather than 
taxable income,’ A may get a 
lion’s share of the allowances 
71 N s 17 a Ls 

72. & 17, supra 

73. IR¢ § 16712) 4 

74 It is this mea 

t sub jm i 

s IRC § 64 ) 
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Bankruptcies 


Distril 

















even though he receives mostly 

non-taxable income. 
MISCELLANEOUS 

Appreciated Property Used To 
Satisfy Bequest 

During the period of admini- 
stration property held by the 
tate may increase in value. 
such property is distributed 
to a beneficiary in satisfaction 
of a pecuniary legacy, the ap- 
preciation in value since the 
date of death is taxable to the 
estate as a Capital gain.’ 

Often in drafting a will, the 
marital deduction clause is ex- 
pressed in the form of a formula 
bequest. Where property is dis- 
tributed in discharge of this be- 
quest, care should be taken to 
avoid the appreciated property 


If 


tax 
tal deduction formula clause as 
a fractional share of the residue 
will prevent any worry in this 
regard.” 

Taxation of Decedent’s Real 

Estate 

Generally, when real estate 
passes under local law to the 
heirs or devisees on the date of 
death, they report the _ post 
death income.” However, if the 
law permits the fiduciary to use 
the realty income to pay debts, 
the income may be taxed to the 
estate.” 

Where the realty descends 
immediately upon death to the 
heirs or devisees, they return 
any gain or loss realized on a 
sale during the administration 
period.” This is so even when 
the sale is made by an executor 
under a mere power of sale. 
But if, in addition, the will gives 
the executor the power to man- 
age the property pending a sale, 
the estate must reflect the gain 
or loss in its return. 

The estate is also taxable if 
the executor is directed to sell 
real estate the 
proceeds, and under law 
the devisees have only in- 
terest in the proceeds.~ 


and distribute 
state 
an 
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